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Listed  below  are  other  documents  on  implementation  of  Executive  Order  12044 

previously  published  in  the  FEDERAL  REGISTER; 

1978 

Vol.  43  FR, 

Agency 

Date  of  Issue 

Page  No. 

i 

Selective  Service  System . 

AprU  11 

15211 

Energy  Department . 

May  1 

18634 

National  Capital  Planning  Commission . 

May  IS 

20945 

National  Aeronautics  and  Space  Administration ... 

May  22 

21981 

Veterans  Administration . 

May  22 

21983 

Farm  Credit  Administration . 

May  22 

21984 

Agriculture  Department . 

May  22 

21986 

Federal  Mediation  and  Conciliation  Service . 

May  22 

21993 

Defense  Department .  . . 

May  22 

21994 

Administrative  Committee  of  the  Federal  Register 

May  22 

21995 

Office  of  Management  and  Budget . 

May  22 

21997 

Civil  Service  Commission . 

May  23 

22157 

Treasury  Department . 

May  24 

22319 

ACTION . 

May  24 

22325 

Interior  Department . 

May  25 

22573 

Postal  Service . . . 

May  25 

22587 

State  Department . 

May  25 

22589 

National  Foundation  on  the  Arts  and  the  Human- 

ities . . . 

May  25 

22591 

Council  on  Environmental  Quality . 

May  25 

22593 

Community  Services  Administration . 

May  25 

22595 

Housing  and  Urban  Development  Department . 

May  25 

22598 

American  Battle  Monuments  Commission . 

May  25 

22602 

Railroad  Retirement  Board . 

May  25 

22603 

Small  Business  Administration . 

May  25 

22605 

Pension  Benefit  Guaranty  Corporation  . 

May  25 

22608 

Equal  Emplosrment  Opportunity  Commission . 

May  25 

22610 

General  Services  Administration . 

May  25 

22612 

Labor  Department . 

May  26 

22915 

Justice  Department . 

May  26 

22922 

Health,  Education,  and  Welfare  Department . 

May  30 

23119 

Commerce  Department . 

May  30 

23170 

Renegotiation  Board . 

May  30 

23197 

Water  Resources  Council . 

May  30 

23199 

Environmental  Protection  Agency . 

May  31 

23679 

National  Credit  Union  Administration . 

i 

May  31 

23688 

1 

PROPOSALS  SCHEDULED  FOR  LATER  PUBLICATION 

Listed  below  are  other  Executive  order  implementaticm  documents  on  file  with 

the  Office  of  the  Federal  Register  which  will  be  published  later 

1978 

Agency 

Date  of  Issue 

Pennsylvania  Avenue  Development  Corporation  ... 

. . 

Jiuie  2 

National  Science  Foundation . 

. . . 

June  2 

REPORT  ON  OTHER  AGENCIES 

On  June  2,  the  Office  of  Management  and  Budget  will  publish  a  listing  of 

agencies  that  have  determined  their  regulations  are*  not  covered  by  the  provisions  of 

1  the  Executive  Order. 
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[4910-62] 

DEPARTMENT  OF  TRANSPORTATION 

Offic*  of  tho  Socrotory 
[OST  Docket  No.  58;  Notice  78-5] 

IMMOVING  GOVERNMENT  REGULATIONS 

Propetod  Regulatory  Polido*  end  Procoduro* 

AGENCY:  Department  of  Transporta¬ 
tion. 

ACTION:  Notice  of  proposed  regula¬ 
tory  policies  and  procedures. 

SUMMARY:  The  Department  of 
Transportation  proposes  to  establish 
policies  and  procedmes  for  simplifica¬ 
tion,  analysis,  and  review  of  regula¬ 
tions.  This  proposal  is  issued  pursuant 
to  the  new  Executive  Order  on  “Im¬ 
proving  Government  Regulations.”  It 
is  expected  that  these  proposed  proce¬ 
dures  would  result  in  fewer,  simpler, 
more  comprehensible  and  less  burden¬ 
some  regtilations;  improve  the  oppor¬ 
tunity  for  and  effectiveness  of  public 
involvement;  and  generally  increase 
the  efficiency  of  the  Department’s 
regulatory  programs  by  requiring  peri¬ 
odic  review  of  regulations  to  assure 
their  continued  need. 

DATES:  Comments  must  be  received 
on  or  before  July  31, 1978. 

ADDRESS:  Send  comments  on  the 
proposal  to:  Docket  Clerk,  OST 
Docket  No.  58,  Office  of  the  General 
Counsel,  Department  of  Transporta¬ 
tion,  400  Seventh  Street  SW.,  Wash¬ 
ington,  D.C.  20590. 

FOR  FURTHER  INFORMA-nON 
CONTACT. 

NeU  R.  Eisner,  Acting  Assistant  Gen¬ 
eral  Counsel,  Office  of  Regulation 
and  Enforcement,  Department  of 
Transportation,  400  Seventh  Street 
SW.,  Washington,  D.C.  20590,  202- 
426-4710. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to  par¬ 
ticipate  in  the  development  of  the  pro¬ 
posed  policies  and  procedures  by  sub¬ 
mitting  such  written  data,  views,  or  ar- 
gmnents  as  they  may  desire.  Commu¬ 
nications  should  indentify  the  regula¬ 
tory  docket  niunber  and  be  submitted 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  speci¬ 
fied  above  will  be  considered  by  the 
Secretary  of  Transportation  before 
taking  action  on  the  proposed  policies 
and  procedures.  The  proposals  con¬ 
tained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  public  inspection  and  copying, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Office  of  the  As¬ 
sistant  General  Covmsel  for  Regula¬ 


tion  and  Enforcement,  Room  10100, 
Nassif  building  (DOT  Headquarters) 
400  Seventh  Street  SW.,  Washington, 
D.C.,  between  the  hours  of  9  a.m.  and 
5:30  p.m.  local  time,  Monday  through 
Friday  except  Federal  holidays.  A 
report  summarizing  each  oral  contact 
made  by  a  member  of  the  public  com¬ 
menting  on  the  substance  of  this  pro¬ 
posal  will  be  filed  in  the  docket. 

Background 

Improvement  of  government  regula¬ 
tions  has  been  a  prime  goal  of  the 
Carter  Administration.  There  should 
be  no  more  regulations  than  neces¬ 
sary,  and  those  that  are  issued  should 
be  simpler,  more  comprehensible,  and 
less  burdensome.  Regulations  should 
not  be  issued  without  appropriate  in¬ 
volvement  of  the  public;  once  issued, 
they  should  be  periodically  reviewed 
and  revised,  as  needed,  to  assure  that 
they  continue  to  meet  the  needs  for 
which  they  originally  were  designed. 
In  an  effort  to  meet  these  objectives, 
the  Department  .  of  Transportation 
(“Department”)  has  already  taken 
many  actions.  There  are  many  note¬ 
worthy  examples. 

To  increase  the  opportunity  for 
public  participation,  for  example,  the 
National  Highway  Traffic  Safety  Ad¬ 
ministration  (NHTSA)  recently  pub¬ 
lished  a  notice  in  the  P’ederal  Regis¬ 
ter  of  its  Five  Year  Plan  for  Motor 
Vehicle  Safety  and  Fuel  Economy  Ru¬ 
lemaking;  this  notice  allows  public 
comment  on  the  plan  and  its  prior¬ 
ities,  thereoy  allowing  public  partici¬ 
pation  at  the  earliest  stages  in  the  ru¬ 
lemaking  process. 

Elfforts  have  also  been  made  to  sim¬ 
plify  existing  regulations.  A  recently 
Issued  Federal  Aviation  Administra¬ 
tion  (FAA)  Notice  of  Proposed  Rule- 
making  (NPRM)  on  flight  time  limita¬ 
tions  illustrates  these  efforts.  This 
proposal  would  consolidate  three  regu¬ 
latory  subparts  into  one  and  eliminate 
many  inconsistencies.  It  would  reduce 
the  number  of  regulatory  sections  in¬ 
volved  from  24  to  8  and  decrease  the 
amount  of  regulatory  material  by  ap¬ 
proximately  65  percent.  This  is  an 
area  where  the  FAA  has  been  asked 
for  dozens  of  interpretations  each 
year;  the  proposal  would  clarify  the 
concepts  embodied  in  the  regulations 
and  substantially  lessen  the  need  for 
legal  interpretations.  To  improve  its 
existing  regulations,  the  Federal  High¬ 
way  Administration  (FHWA)  estab¬ 
lished  a  Regulations  Reduction  Task 
Force  which  submitted  a  number  of 
recommendations  designed  to  simplify 
and  minimize  regulations  and  adminis¬ 
trative  requirements  in  all  program 
areas.  Regulatory  proposals  on  these 
recommendations  are  being  consid¬ 
ered. 

Specific  efforts  to  ease  or  eliminate 
reporting  requirements  have  also  been 
xmdertaken.  The  Coast  Guard,  for  ex¬ 


ample,  issued  an  NPRM  to  eliminate 
dual  reporting  requirements  imposed 
on  certain  vessels  when  they  are  in¬ 
volved  in  accidents  or  casualties.  The 
FAA  recently  revoked  a  requirement 
that  each  holder  of  an  aircraft  regis¬ 
tration  certificate  file  an  annual 
report  on  the  current  eligibility  of  the 
aircraft  for  registration.  FHWA  also 
recently  announced  substantial  reduc¬ 
tions  in  forms  and  reporting  require¬ 
ments  imposed  upon  states  and  indus¬ 
try. 

Efforts  to  decrease  the  burden  of 
compliance  with  the  Department’s 
regiilations  are  also  being  taken.  The 
FAA,  for  example,  issued  a  final  rule 
relieving  affected  certificate  holders  of 
the  burden  of  obtaining  FAA  approval 
of  major  repair  data  on  a  case-by-case 
basis,  if  certain  requirements  neces¬ 
sary  for  the  interest  of  safety  are  met. 
The  Federal  Railroad  Administration 
(FRA)  revised  its  regulations  to  reduce 
the  compliance  and  paperwork  burden 
of  those  who  apply  for  Federal  guar¬ 
antees  of  obligations  to  finance  rail¬ 
road  facilities  rehabilitation  and  im¬ 
provement.  The  Urban  Mass  Trans¬ 
portation  Administration  (UMTA) 
changed  its  procedures  for  providing 
operating  assistance  to  urban  mass 
transportation  operators  to  (1)  reduce 
paperwork  and  (2)  allow  easier  prepa¬ 
ration  and  review,  and  earlier  submis¬ 
sion  and  approval,  of  applications  for 
assistance.  This  has  resulted  in  a  re¬ 
duction  of  paperwork  of  up  to  75  per¬ 
cent  after  acceptance  of  initial,  one¬ 
time  submissions,  and  earlier  payment 
of  funds  to  grantees,  thus  avoiding  se¬ 
rious  grantee  cash  shortage  situations. 

To  permit  persons  who  lack  the  re¬ 
sources  to  participate  meaningfully  in 
its  regulatory  proceedings,  NHTSA 
has  established  a  program  of  financial 
assistance  to  such  persons. 

To  improve  the  quality  of  existing 
regulations  or  revoke  them  if  they  are 
unnecessary,  a  number  of  the  initiat¬ 
ing  offices  within  the.  Department 
have,  for  a  number  of  years,  used  a 
process  of  reviewing  their  existing  reg¬ 
ulations.  A  substantial  number  of  reg¬ 
ulatory  proposals  has  resulted  from 
these  reviews. 

Organizational  changes  have  also 
been  made,  to  strengthen  rulemaking 
capabilities  and  responsiveness.  The 
Materials  Transportation  Bureau 
(M’TB)  of  the  Research  and  Special 
Programs  Administration  (RSPA),  for 
example,  implemented  changes  that 
included  the  establishment  of  a  more 
systematic  process  for  planning,  order¬ 
ing  its  priorities,  and  scheduling  its  ru¬ 
lemaking  activities. 

As  a  final  example  of  the  actions 
being  taken,  to  improve  the  quality  of 
drafting  in  their  regulatory  docu¬ 
ments,  the  initiating  offices  have 
either  been  providing  their  own  train¬ 
ing  courses  or  sending  their  employees 
to  effective  writing  and  rulemaking 
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process  courses  taugM  by  other  gov¬ 
ernment  or  private  agencies. 

To  further  encourage  and  promote 
the  many  efforts  to  improve  the  De- 
partmmit's  regulations,  on  January  31, 
1978.  the  Secretary  of  Transportation 
issu^  a  statement  of  Policies  and  Pro¬ 
cedures  f<H*  Simplification,  Analysis, 
published  in  the  Fedebal  Register  on 
March  8.  1978  (43  FR  9582).  These 
policies  and  procedures  were  the  prod¬ 
uct  of  many  months  of  work  by  all  ele¬ 
ments  of  the  Department.  They  were 
issued  initially  as  an  internal  memo¬ 
randum.  rather  than  as  a  formal  De¬ 
partment  Order,  for  two  reasons.  One, 
so  that  the  Department  might  gain  a 
working  familiarity  with  them  and 
make  any  required  changes  before  is¬ 
suing  them  as  an  Order.  Two,  so  that 
the  Department  might  more  easily 
make  any  changes  required  when  the 
final  Executive  Order  addressing  these 
concerns  was  issued. 

On  March  23,  1978,  the  President 
issued  a  final  Executive  Order  on  this 
matter,  “Improving  Government  Reg¬ 
ulations’*  (RO.  12044:  43  FR  12661, 
March  24.  1978).  Section  5  of  that  Ex¬ 
ecutive  Order  requires  the  following: 

Each  agency  shall  review  its  existing  proc¬ 
ess  for  developing  regulations  and  revise  it 
as  needed  to  comply  with  this  Order. 
Within  60  days  after  the  issuance  of  the 
Order,  each  agency  shall  prepare  a  draft 
report  outlining  (1)  a  brief  description  of  its 
process  for  developing  regulations  and  the 
changes  that  have  been  made  to  comply 
with  this  Order;  <2)  its  proposed  criteria  for 
defining  significant  agency  regulations;  (3) 
its  proposed  criteria  for  idoitifying  which 
regulations  require  regulatory  analysis;  and 
(4)  its  proposed  criteria  for  selecting  exist¬ 
ing  regulations  to  be  reviewed  and  the  list  of 
regulations  that  the  agency  win  consider  for 
its  Initial  review.  It  shaU  be  published  in  the 
Federal  Register  for  public  comment. 

Based  upon  Executive  Order  12044, 
and  the  Department’s  working  experi¬ 
ence  with  its  internal  procedures,  ap¬ 
propriate  modifications  to  the  Depart¬ 
ment’s  Policies  and  Procedures  for 
Simplification.  Analysis,  and  Review 
'of  Regulations  have  been  made.  As 
modified,  those  policies  and  proce¬ 
dures,  which  appear  below,  are  pub¬ 
lished  for  public  comment;  the  Depart¬ 
ment’s  list  of  regulations  that  it  will 
consider  for  its  initial  review  appears 
elsewhere  in  today's  Federal  Regis¬ 
ter.  To  assist  the  public  in  reviewing 
and  commenting  on  the  proposed  poli¬ 
cies  and  procedures,  the  following 
paragraph  by  paragraph  analysis  has 
been  provided. 

Explanation  of  Regulatory  Policies 
AND  Procedures 

PARAGRAPH  1.  PURPOSE 

This  paragraph  states  the  general 
purpose  of  the  Order  and  indicates 
that  the  policies  and  procedures  that 
are  prescribed  apply  to  the  issuance  of 
new  regulations  as  well  as  the  review 
of  existing  ones. 


PARAGRAPH  S.  CANCELLATION 

'nils  paragraph  cancels  earlier  De¬ 
partmental  documents  which  set  forth 
regulatory  policies  and  procedures. 

PARAGRAPH  3.  ErPECTIVE  DATE 

After  public  cmnment  is  received 
and  considered  and  appropriate 
changes  are  made,  an  effective  date 
will  be  established  for  this  Order  and 
inserted  in  this  paragraph. 

PARAGRAPH  4.  REFERENCES 

The  references  contained  in  this 
paragraph  prescribe  general  procedur¬ 
al  requirements  that  must  be  complied 
with  by  the  Department  in  the  devel¬ 
opment  and  promulgation  of  regula¬ 
tions.  Although  the  Office  of  Manage¬ 
ment  and  Budget  (OMB)  Circular  A- 
85  which  prescribed  procedures  for 
consultation  with  heads  of  State  and 
local  governments  in  the  development 
of  Federal  programs  may  not  have 
been  cancell^  by  the  time  this  Notice 
aiH>ears  in  the  Federal  Register,  it  is 
expected  to  be  cancelled  prior  to  the 
issuance  of  this  proposal  as  a  final 
Order.  Therefore,  it  has  not  been  in¬ 
cluded  as  a  reference  in  this  para¬ 
graph. 

PARAGRAPH  6.  COVERAGE 

*11118  paragraph  is  broken  down  into 
two  sections.  Definitions  and  Applica¬ 
bility. 

Because  the  Department  is  made  up 
of  many  elements  which  are  author¬ 
ized.  by  law  or  delegation,  to  issue  or 
formulate  regulations,  the  phrase  “ini¬ 
tiating  office’’  is  defined  and  used 
throughout  the  Order  to  refer  to 
those  elements  which  have  such  au¬ 
thority.  The  remaining  definitions 
help  to  distinguish  the  various  catego¬ 
ries  of  regulations  for  which  different 
requirements  are  established  by  this 
Order. 

The  Department  is  especially  inter¬ 
ested  in  obtaining  public  comment  on 
its  proposed  criteria  for  defining  a 
“significant  regulation.’’  In  reviewing 
the  definition  of  “significant  regula¬ 
tion’’.  reference  should  be  made  to  the 
definition  of  “emergency  regulaUon’’ 
and  the  item  set  forth  in  paragraph  9a 
for  consideration  in  detemdning 
whether  a  regulation  is  significant. 
The  definitional  criteria  have  been 
carefully  considered  by  the  Depart¬ 
ment.  For  example,  because  the  De¬ 
partment  is  made  up  of  many  initiat¬ 
ing  offices,  the  discretion  given  the 
Secretary  or  Deputy  Secretary,  in  ad¬ 
dition  to  the  head  of  the  initiating 
office,  to  determine  whether  a  regula¬ 
tion  is  significant,  is  especially  impor¬ 
tant.  This  should  allow  a  variety  of 
perspectives  to  affect  the  ultimate  de¬ 
cision.  The  Department  also  carefully 
considered  its  safety  functions,  which 
make  the  definition  of  “emergency 
regulation’’  extremely  important. 


With  a  careful  balancing  of  oonoems. 
the  Department  has  proposed  that 
emergency  regulaticms  must  comply 
with  many  of  its  procedures. 

For  an  indication  Of  how  these  defi¬ 
nitions  work  in  practice,  reference  can 
be  made  to  the  Department’s  first 
Semi-Annual  Regulations  Agenda 
which  is  published  elsewhere  in 
today’s  Federal  Register.  In  this 
Agenda,  the  Department’s  definitiim 
of  “major  regulation  ’’  is  the  same  as 
the  proposed  definition  fcH-  “signifi¬ 
cant  regulation’’.  Since  the  Agenda 
lists  all  regulatory  documents  the  De¬ 
partment  expects  to  publish  in  the 
next  year  (or  longer,  if  anticipated),  a 
comparison  can  be  made  between 
those  considered  “significant”  and 
those  considered  “nonsignificant”.  As 
the  Agenda  indicates,  the  definition 
contained  in  this  proposal  would  result 
in  over  70  significant  proposals  or  final 
rules  in  the  next  year. 

Paragraph  5b(l)  indicates  that  the 
Order  would  apply  to  all  rules  and  reg¬ 
ulations  of  the  Department,  including 
those  which  establish  conditions  for  fi¬ 
nancial  assistance.  The  definition  of 
“rule”  would  be  that  which  is  con¬ 
tained  in  section  551(4)  of  *ritle  5, 
United  States  Code. 

Paragnqih  5b(2Ka)  has  been  includ¬ 
ed  to  prevent  unnecessary  delay  in  the 
development  of  a  regulation  for  which 
an  NPRM  was  issued  prior  to  the  ^- 
fective  date  of  these  proposed  proce¬ 
dures.  It  must  be  noted  that  rulemak¬ 
ing  in  which  an  NPRM  was  issued 
prior  to  the  effective  date  of  the  pro¬ 
posed  procedures  would  be  subject  to 
earlin-  Department  regulatory  policies 
and  procedures.  As  has  been  noted, 
the  Department  currently  has  in 
effect  many  policies  and  procedures 
similar  to  those  being  propmed  herein. 
The  remaining  portions  of  paragraph 
Sb(2)  are  derived  from  Executive 
Order  12044. 

PARAGRAPH  6.  OBJECTIVES 

This  paragraph  sets  forth  the  objec¬ 
tives  to  be  pursued  in  issuing  new  reg¬ 
ulations  as  well  as  continuing  existing 
ones.  These  objectives  are  related  to 
specific  requirements  throughout  the 
order.  For  example,  see  paragraphs  9b. 
9e.  and  12. 

PARAGRAPH  T.  DEPARTMENT  REGULATIONS 
COUNCIL 

*1710  establishment  of  a  Department 
Regulations  Council  by  this  paragraph 
is  e^iecially  important.  Chaired  by  the 
Deputy  Secretary  of  Transportation,  it 
will  permit  consideration  of  appropri¬ 
ate  significant  regulations,  the  moni¬ 
toring  of  reviews,  the  review  of  De¬ 
partment  regulatory  policies  and  pro¬ 
cedures,  and  other  necessary  tasks  by 
representatives  of  all  the  modes  of 
transportation.  With  its  membership 
consisting  of  the  highest  ranking  offi¬ 
cials  in  the  Department,  it  should 
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ensure  a  special  emphasis  on  the  De¬ 
partment’s  regulatory  activity.  The 
functions  and  responsibilities  assigned 
to  the  Council  under  paragraph  7b, 
along  with  the  staff  support  provided 
to  it  under  paragraph  7c,  will  enable 
the  Department  to  achieve  more  readi¬ 
ly  the  objectives  of  this  Order.  Be¬ 
cause  the  Department  is  made  up  of 
many  different  modal  administrations 
or  initiating  offices,  the  Council  would 
permit  a  more  unified  and  strength¬ 
ened  effort  in  the  direction  of  improv¬ 
ing  regulations.  It  would  also  provide 
an  ideal  forum  for  the  consideration  of 
regulations  and  related  matters  that 
affect  more  than  one  initiating  office. 

PARAGRAPH  8.  RESPONSIBIUTIBS  OF 
INITIATING  OFFICES 

This  paragraph  sets  forth  the  specif¬ 
ic  responsibilities  of  the  inltitating  of¬ 
fices  for  carrying  out  the  policies  and 
procedures  contained  in  this  Order.  It 
is  especially  noteworthy  that,  pursu¬ 
ant  to  paragraph  81X6),  the  head  of  an 
initiating  office  would  normally  notify 
the  Secretary,  in  writing,  of  the  cir¬ 
cumstances  requiring  emergency  issu¬ 
ance  of  an  otherwise  significant  regu¬ 
lation;  however,  if  it  is  not  possible  to 
submit  a  memorandum  in  time,  the 
regulation  may  be  issued  prior  to  sub¬ 
mitting  the  memorandum.  This  provi¬ 
sion  recognizes  the  important  safety 
responsibilities  of  the  Department  and 
its  many  modal  administrations.  Quick 
action  on  some  matters  is  so  important 
that  no  delay  can  be  tolerated.  For  ex¬ 
ample,  the  Federal  Aviation  Adminis¬ 
tration  may  have  to  send  a  telegram  to 
affected  operators  of  aircraft  to  notify 
them  of  a  regulation  requiring  imme¬ 
diate  correction  of  a  safety  defect  on 
their  aircraft.  Provision  has  been 
made,  however,  to  ensure  that,  where 
appropriate,  even  emergency  regula¬ 
tions  receive  further  analysis  after 
their  issuance.  For  example,  see  para¬ 
graph  9j. 

PARAGRAPH  9.  REVIEW  OF  SIGNIFICANT 
REGULATIONS 

This  paragraph  sets  forth  the  nu¬ 
merous  requirements  that  must  be  sat¬ 
isfied  at  each  step  in  the  development 
of  significant  regulation. 

Paragraph  9a  lists  four  factors  that 
should  be  considered  in  determining 
whether  a  regulation  is  significant. 
When  it  is  determined  that  a  regula¬ 
tion  is  not  significant  under  the  terms 
of  the  Order,  the  proposed  Order 
would  require  that  it  be  accompanied 
by  a  statement  in  the  Federal  Regis¬ 
ter  to  that  effect  at  the  time  the  regu¬ 
lation  is  proposed. 

After  determining  that  a  regulation 
is  significant,  to  ensure  that  appropri¬ 
ate  decisions  are  made  at  a  sta^  when 
they  will  be  most  effective,  and  to 
stress  the  importance  of  the  early 
awareness  and  involvement  of  the 
head  of  the  initiating  office,  that  indi¬ 


vidual  would  review  a  number  of  fac¬ 
tors  before  the  initiating  office  may 
proceed  to  develop  a  significant  regu¬ 
lation.  Initially,  he  or  she  would  con¬ 
sider  the  need  for  the  regulation,  the 
major  issues  Involved,  and  the  alterna¬ 
tive  approaches  to  be  explored.  If  the 
head  of  the  Initiating  office  deter¬ 
mines  that  further  action  is  warrant¬ 
ed,  a  Work  Plan  would  be  prepared;  it 
would  cover  the  need,  the  objectives 
and  legal  basis  for  the  regulation,  the 
probable  reporting  requirements,  and 
the  opportunities  for  public  participa¬ 
tion.  After  approval  of  the  Work  Plan 
by  the  head  of  the  initiating  office,  de¬ 
velopment  of  the  significant  regula¬ 
tion  could  proceed.  The  Department 
feels  the  Work  Plan  would  be  a  valua¬ 
ble  planning  and  organization  tool. 
Submitting  it  to  the  General  Counsel 
as  soon  as  it  is  approved  would  also  be 
required;  this  would  allow  the  Office 
of  the  Secretary  to  be  informed  at  the 
earliest  stages  of  development. 

Then,  before  any  regulatory  docu¬ 
ment  of  substantive  significance  (e.g., 
advance  notice  of  proposed  rulemak¬ 
ing,  notice  of  proposed  rulemaking, 
notice  of  withdrawal,  supplemental 
notice  or  final  rule)  pertaining  to  a  sig¬ 
nificant  regulation  may  be  issued,  it 
would  be  submitted  to  the  Secretary 
for  concurrence,  accompanied  by  a 
Work  Plan,  a  draft  Regulatory  Analy¬ 
sis  or  Evaluation,  and  a  summary  of 
the  results  of  any  coordination  outside 
the  initiating  office.  Before  a  subse¬ 
quent  regulatory  document  may  be 
issued,  the  Work  Plan  and  the  Regula¬ 
tory  Analysis,  or  the  Evaluation  would 
be  updated  and  supplemented. 

Before  submitting  a  final  rule  for 
Secretarial  concurrence,  the  head  of 
the  initiating  office  would  review  the 
factors  listed  in  paragraph  9e  and  de¬ 
termine,  among  other  things,  that  the 
regulation  is  needed;  that  the  effects, 
the  alternatives  and  the  public  com¬ 
ment  have  been  considered;  and  that 
an  adequate  response  to  the  public 
comment  has  been  proposed.  Especial¬ 
ly  noteworthy  at  this  stage  is  the  pro¬ 
posal  that  the  head  of  the  initiating 
office  also  determine  that  the  least 
burdensome  of  the  acceptable  alterna¬ 
tives  has  been  chosen;  that  an  esti¬ 
mate  has  been  made  of  the  new  re¬ 
porting  burdens  or  recordkeeping  re¬ 
quirements  necessary  for  compliance 
with  the  regulation,  and  that  the  regu¬ 
lation  is  written  in  plain  English  and 
understandable  to  those  who  must 
comply  with  it. 

When  a  regulatory  document  is  sub¬ 
mitted  to  the  General  Counsel’s  Office 
to  receive  the  Secretary’s  concurrence, 
it  would  be  transmitted  to  the  Secre¬ 
tarial  Officers  who  may  have  an  inter¬ 
est  in  the  subject.  After  coordinating 
their  comments  and  recommendations, 
the  General  Counsel  would  submit  a 
report  to  the  Secretary,  through  the 
Deputy  Secretary,  analyzing  the 


matter.  The  Deputy  Secretary  or  the 
General  Counsel  also  could  refer  the 
Document  to  the  Department  Regula¬ 
tions  Council  for  consideration,  if  the 
Council’s  views  are  deemed  desirable 
or  likely  to  assist  the  Secretary. 

Because  of  their  potential  impor¬ 
tance,  notices  of  an  exclusively  proce- 
diural  nature  (e.g.,  extending  time  for 
comments  or  scheduling  a  public  hear¬ 
ing)  pertaining  to  a  significant  regula¬ 
tion  would  also  be  submitted  for  the 
Secretary’s  concurrence.  When  war¬ 
ranted  (e.g.,  a  hearing  must  be  can¬ 
celled  with  very  short  notice  and  con¬ 
currence  is  needed  rapidly)  the  Gener¬ 
al  Counsel  could  concur  for  the  Secre¬ 
tary  but  would  advise  the  Secretary  of 
such  action  as  soon  as  possible. 

If  the  initiating  office  issues  an 
emergency  regulation  that  would  oth¬ 
erwise  be  significant  and  subject  to 
the  requirements  of  this  paragraph, 
then  a  statement  of  the  reasons  why  it 
is  impracticable  or  contrary  to  the 
public  Interest  for  the  initiating  office 
to  follow  the  procedures  of  this  Order 
and  Executive  Order  12044  would  be 
included  with  the  regulation  when  it  Is 
published  in  the  Federal  Register. 
’The  statement  would  include  the 
name  of  the  policy  official  responsible 
for  this  determination.  It  should  be 
noted,  however,  that  under  paragraph 
lOg,  the  Order  would  require  the  prep¬ 
aration  of  a  Regulatory  Analysis  or  an 
Evaluation  as  soon  as  possible  after  is¬ 
suance  of  the  final  rule,  unless  an  ex¬ 
ception  Is  granted  by  the  Secretary. 

PARAGRAPH  10.  REGULATORY  ANALYSES 
AND  EVALUATIONS 

This  paragraph  sets  forth  the  re¬ 
quirements  for  a  regulatory  analysis 
or  an  evaluation. 

As  required  by  Executive  Order 
12044,  under  paragraph  10a,  a  draft 
regulatory  anidysis  would  be  required 
for  all  proposed  regulations  (1)  that 
will  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
that  wUl  result  in  a  major  increase  in 
costs  or  prices  for  individual  indus¬ 
tries,  levels  of  government,  or  geo¬ 
graphic  regions;  or  (3)  when  the  secre¬ 
tary  or  the  head  of  the  initiating 
office  determines  that  it  is  necessary. 
Because  the  Department  feels  that 
there  are  many  regulations  that  could 
have  an  economic  impact  warranting 
the  economic  evaluation  required  in  a 
Regulatory  Analysis,  despite  an  effect 
of  less  than  $100  million,  the  proposed 
policies  and  procedures  would  also  re¬ 
quire  such  an  analysis  when  the  pro¬ 
posed  regulation  will  result  in  a  major 
effect  on  the  general  economy  in 
terms  of  costs,  consiuner  prices,  or 
production. 

The  Department  is  especiaUy  inter¬ 
ested  in  receiving  public  conunent  on 
whether  the  propo^  criteria  are  rea¬ 
sonable  and  effective.  However,  two 
points  must  be  noted  in  this  respect. 
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First,  for  all  proposals  not  requiring  a 
draft  regulatory  analysis,  a  draft  eval¬ 
uation  of  the  economic  consequences 
of  the  regulation  would  be  required. 
Thus,  an  economic  analsrsis  would  be 
required  for  all  proposed  regulations. 

Although  it  is  contemplated  that 
Evaluations  would  not  be  as  extensive 
as  regulatory  analyses,  some  regula¬ 
tions  not  requiring  a  regulatory  analy¬ 
sis  might  have  an  economic  effect  that 
would  result  in  an  Evaluation  almost 
as  extensive.  At  the  other  extreme,  if 
the  expected  economic  impact  is  so 
mintmRi  that  a  detailed  evaluation  is 
not  warranted,  a  statement  to  that 
effect  and  the  basis  for  it  would  be  in¬ 
cluded  in  the  preamble  to  the  pro¬ 
posed  regulation.  This  recognizes  that 
there  are  many  necessary  regulations 
that  clearly  have  little  or  no  economic 
impact;  to  require  a  full  evaluation  to 
state  what  is  obvioiis  after  a  brief 
review  would  appear  unduly  burden¬ 
some.  A  positive  but  simple  explana¬ 
tion  of  the  reason  for  concluding  that 
the  proposal  would  have  minimal 
impact  should  suffice.  The  second 
point  is  that  the  department  regula¬ 
tions  agenda  required  under  para¬ 
graph  13  would  include  all  proposed 
regulations  the  Department  is  plan¬ 
ning  on  issuing  in  the  next  year  or 
longer.  This  list  would  identify  which 
regulations  will  require  a  regulatory 
analysis.  Based  on  this,  the  public 
could  submit  appropriate  comments 
which  could  result  in  the  secretary  or 
the  head  of  the  initiating  office,  as  a 
matter  of  discretion,  requiring  a  regu¬ 
latory  analysis  where  it  would  not  oth¬ 
erwise  be  required.  Additionally,  the 
agenda  will  provide  the  public  with  an 
easy,  comparative  method  for  check¬ 
ing  on  how  these  criteria  are  being  ap¬ 
plied  in  practice. 

Pursuant  to  paragraph  10b,  the  reg¬ 
ulatory  analysts  would  discuss  the 
problem  generating  the  proposed  rule 
and  the  issues  that  make  it  significant; 
the  major  alternative  considered 
would  be  described  and  the  conse¬ 
quences  of  each  alternative  would  be 
analyzed;  and  a  detailed  explanation 
of  the  reasons  one  alternative  was 
chosen  over  the  others  would  be  given. 

The  scope  of  the  evaluation  that 
would  be  done  when  a  regtilatory  anal¬ 
ysis  is  not  required  would  reflect  the 
importance  of  the  proposal. 

For  significant  regulations,  the  regu¬ 
latory  analysis  or  the  evaluation  is  not 
limited  to  an  analysis  of  the  economic 
consequences.  Because  the  Depart¬ 
ment  feels  that  other  issues  may  war¬ 
rant  an  analysis,  a  requirement  for 
this  has  been  added. 

It  is  felt  that  these  analyses  of  all 
regulatory  proposals  should  contribute 
to  the  development  of  more  effective 
regulations.  Because  they  are  required 
early  in  the  development  of  a  regula¬ 
tion,  they  should  not  only  ensure  that 
alternative  approaches  are  fully  con¬ 


sidered  at  a  stage  when  they  can  still 
be  effectively  implemented,  but  should 
also  clearly  indicate  where  data  are 
lacking.  When  further  information  is 
needed,  the  proposed  procedures 
would  require  that  the  problem  be 
noted  in  the  regulatory  analysis  and 
the  appropriate  questions  be  asked  in 
the  preamble  to  the  proposed  rule- 
making. 

A  copy  of  the  regulatory  analysis  or 
evaluation  would  be  placed  in  the 
public  rulemaking  docket  and  siunma- 
rized  in  the  proposed  rulemaking.  A 
final  regulatory  analysis  or  evaluation 
would  be  prepared  for  each  regulation 
for  which  a  draft  was  required. 

The  proposed  order  would  provide 
an  exception  from  the  requirement  for 
an  evaluation  for  emergency  regula¬ 
tions  that  otherwise  would  be  non-sig¬ 
nificant.  However,  for  emergency  regu¬ 
lations  that  otherwise  would  be  signifi¬ 
cant,  a  regulatory  analysis  or  an  evalu¬ 
ation,  whichever  is  appropriate,  would 
have  to  be  prepared  as  soon  as  possible 
after  the  issuance  of  the  notice  or 
final  rule,  unless  the  secretary  grants 
an  exception.  This  recognizes  that,  in 
order  to  issue  the  regulatory  docu¬ 
ment  in  time  to  respond  to  the  situa¬ 
tion  creating  the  emergency,  it  may 
not  be  possible  to  prepare  a  regulatory 
analysis  or  an  evaluation.  Although 
not  required  by  Executive  Order 
12044,  the  Department  feels  that  in 
some  instances,  even  after  an  emer¬ 
gency  rule  has  been  issued,  a  regiila- 
tory  analysis  or  an  evaluation  could 
prove  valuable,  especially  with  respect 
to  a  subsequent  review  of  the  effec¬ 
tiveness  of  the  emergency  regulation. 
When  it  is  felt  there  would  be  no  value 
to  a  subsequent  regulatory  analysis  or 
evaluation,  the  secretary  could  grant 
an  exception. 

PARAGHAFH  1 1.  REVIEW  AND  REVISION  OF 
EXISTING  REGULATIONS 

It  is  the  intent  of  the  Department 
that  regulations  not  achieving  their 
intended  purpose  be  revoked  or  re¬ 
vised.  To  achieve  this  goal,  this  para¬ 
graph  sets  forth  a  requirement  for  re¬ 
viewing  existing  regulations.  Criteria 
are  provided  in  paragraph  11b  for  con¬ 
sideration  in  both  identifsring  regula¬ 
tions  for  review  and  determining  the 
order  in  which  they  are  to  be  re¬ 
viewed.  Public  comment  with  respect 
to  the  adequacy  of  the  criteria  and 
suggestions  for  further  items  are  espe¬ 
cially  requested.  This  paragraph 
would  also  require  that  a  list  of  those 
requlations  selected  for  review  and 
possible  revocation  or  revision  be  pre¬ 
pared  by  the  initiating  offices;  a  con¬ 
solidated  Department  list  would  then 
be  published  semi-annually  in  the  Fed¬ 
eral  Register  along  with  the  Depart¬ 
ment  Regulations  Agenda  that  would 
be  required  by  paragraph  13. 


PARAGRAPH  19.  OPPORTUNITY  FOR  PUBUC 
PARTICIPATION 

This  paragraph  sets  forth  guidelines 
for  ensuring  full  and  effective  public 
participation.  Public  comment  is  par¬ 
ticularly  requested  with  respect  to 
methods  for  more  effectively  provid¬ 
ing  the  public  with  notice  of  proposed 
regulatory  action. 

Paragraph  12a  encourages  the  initi¬ 
ating  offices  to  use  the  flexibility 
granted  them  to  supplement  the  mini¬ 
mum  required  rulemaking  steps,  when 
iqipropriate;  this  should  aUow  which¬ 
ever  method  is  deemed  most  effective 
for  increasing  public  participation  in  a 
particular  situation  to  be  used. 

Pursuant  to  paragraphs  12b  and  c.  at 
least  60  days  would  be  provided  for 
public  comment  on  a  proposed  signifi¬ 
cant  regulation  and,  generally,  at  least 
45  days  on  a  proposed  non-significant 
regulation.  If  these  minlmums  could 
not  be  provided,  an  explanation  would 
have  to  be  included  in  the  regulatory 
document.  Paragraph  12d  would  estab¬ 
lish  a  Department  policy  for  providing 
public  notice  and  opportunity  to  com¬ 
ment  even  where  it  is  not  required  by 
statute.  This  should  greatly  improve 
the  opportunity  for  public  participa¬ 
tion. 

Paragn4>h  12e  would  prescribe  gen¬ 
eral  policy  and  procedural  require¬ 
ments  regarding  State  and  local  gov¬ 
ernment  participation  in  the  develop¬ 
ment  and  promulgation  of  significant 
regulations  with  a  major  intergovern¬ 
mental  impact.  This  is  based  on  the 
Presidential  memoranda  referenced  in 
paragraph  4c. 

PARAGRAPH  13.  DEPARTMENT  REGULATIONS 
AGENDA 

This  paragraph  would  require  the 
preparation  of  a  semi-annual  regula¬ 
tions  Agenda  summarizing  each  pro¬ 
posed  and  each  final  regulation  the 
Department  expects  to  publish  in  the 
Federal  Register  during  the  succeed¬ 
ing  12  months  (or  longer,  if  anticipat¬ 
ed).  The  Department  would  publish 
this  report  in  the  Federal  Register  in 
January  and  July  of  each  year.  For  in¬ 
ternal  working  purposes,  each  initiat¬ 
ing  office  would  submit  updates  of  its 
portion  of  the  Agenda  to  the  regula¬ 
tions  council  on  a  bi-inonthly  basis. 

The  Department  would  publish  the 
regulations  agenda  in  the  Federal 
Register  to  share  with  interested 
members  of  the  public  the  Depart¬ 
ment’s  preliminary  expectations  re¬ 
garding  its  future  regulatory  actions. 
This  should  enable  the  public  to  be 
more  aware  of  the  Department’s  regu¬ 
latory  activity.  Knowledge  of  the 
natiure  and  scope  of  this  activity,  as 
well  as  ths  specific  proposals  being 
considered,  should  result  in  more  ef¬ 
fective  public  participation.  Awareness 
of  the  dates  when  notices  may  be 
Issued  seeking  public  comment  should 
allow  appropriate  planning  and  more 
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efficient  use  of  the  comment  period. 
Providing  the  expected  date  for  a  deci¬ 
sion  on  whether  to  issue  a  final  rule 
should  also  assist  the  public  in  its 
planning. 

It  must  be  stressed,  however,  that 
this  publication  in  the  Federal  Regis¬ 
ter  is  not  intended  to  impose  any 
binding  obligation  on  the  Department, 
or  any  of  the  offices  within  the  De¬ 
partment,  with  regard  to  any  specific 
item  on  the  agenda.  Regulatory  action 
in  addition  to  the  items  listed  would 
not  be  precluded.  The  information  re¬ 
quired  to  be  published  in  the  Agenda 
would  be  only  that  information  which 
could  reasonably  be  expected  to  be 
known  by  the  Agency  at  the  time  the 
Agenda  was  prepared. 

In  accordance  with  the  regulatory 
procediu-es  that  took  effect  March  1, 
1978,  the  Department  has  already  pre¬ 
pared  its  first  Agenda.  It  Is  published 
elsewhere  in  today’s  Federal  Regis¬ 
ter.  Although  additional  information 
would  be  included  in  the  next  Agenda 
in  accordance  with  those  proposed 
procedures,  the  public’s  attention  is  di¬ 
rected  to  the  first  Agenda  to  examine 
the  format  and  the  amount  and  kind 
of  information  that  is  provided.  The 
Department  is  particulary  interested 
in  receiving  public  comment  on  wheth¬ 
er  the  agenda  would  adequately 
inform  the  public  of  the  Department’s 
regulatory  activity. 


Issued  in  Washington,  D.C.  on  May 
22, 1978. 


Brock  Adams, 
Secretary  of  Transportation, 


Department  of  Transportation 


Regulatory  Policies  and  Procedures 

1.  PURPOSE 

’This  order  establishes  objectives  to 
be  pursued  in  reviewing  existing  regu¬ 
lations  and  in  issuing  new  regulations; 
prescribes  procedures  and  assigns  re¬ 
sponsibilities  to  meet  those  objectives; 
and  establishes  a  department  regula¬ 
tions  council  to  assist  and  advise  the 
secretary  in  achieving  those  objectives 
and  improving  the  quality  of  regula¬ 
tions  and  the  policies  and  practices 
which  affect  the  formulation  of  regu¬ 
lations. 


a.  CANCELLATION 

a.  The  following  documents  are  su¬ 
perseded  and  cancelled: 

(1)  The  secretary’s  memorandum  of 
March  23,  1976,  on  the  subject  of  “De¬ 
partmental  Regulatory  Reform.’’ 

(2)  Notice  76-5  entitled  “Policies  to 
Improve  Analysis  and  Review  of  Regu¬ 
lations’’  Issued  April  13, 1976,  and  pub¬ 
lished  in  the  Federal  Register  on 
April  16,  1976  (41  FR  16200-01). 

(3)  The  secretary’s  memorandum  of 
February  8,  1977,  on  the  subject  of 
“DOT  Regulations.’’ 

(4)  The  deputy  secretary’s  memoran¬ 
dum  of  March  9,  1977,  on  the  subject 


of  “Review  of  Regulations— Interim 
Regulations." 

(5)  The  general  counsel’s  memoran¬ 
dum  of  April  25,  1977,  on  the  subject 
of  “Authorship  of  Regulatory  Docu¬ 
ments.” 

(6)  Department  of  Transportation 
order  2050.4  on  the  subject  of  “Proce¬ 
dures  for  Considering  Inflationary  Im¬ 
pacts.” 

(7)  The  secretary’s  memorandum  of 
January  31,  1978,  and  the  statement 
attached  thereto,  on  the  subject  of 
“Policies  and  Procedures  for  Simplifi¬ 
cation,  Analysis,  and  Review  of  Regu¬ 
lations.” 

b.  The  controls  listed  in  the  table  of 
“Controls  of  Certain  Powers  and 
Duties”  in  the  DOT  organization 
manual  (DOT  order  1100.23A.  Figure 
I-C)  requiring  the  head  of  an  operat¬ 
ing  administration  to  coordinate  no¬ 
tices  of  proposed  rulemaking  and  regu¬ 
lations  with  the  office  of  the  secretary 
before  issuance  are  superseded  and 
suspended  pending  their  cancellation 
by  amendment  to  'the  organization 
manual.  The  controls  requiring  the 
head  of  an  operating  administration  to 
coordinate  regulatory  documents  with 
another  operating  administration  are 
not  affected  by  this  order  and  contin¬ 
ue  to  be  the  responsibility  of  the  origi¬ 
nating  operating  administration. 

3.  EFFECTIVE  DATE 

This  order  is  effective - ,  1978. 

4.  REFERENCES 

a.  Title  5,  United  States  Code,  sec¬ 
tions  552(aKl)  and  553  which  pre¬ 
scribe  general  procedural  require¬ 
ments  of  law  applicable  to  all  Federal 
agencies  regarding  the  fomulation  and 
issuance  of  regulations. 

b.  Executive  Order  12044,  “Improv¬ 
ing  Government  Regulations,”  which 
prescribes  general  policy  and  proce¬ 
dural  requirements  applicable  to  ail 
Federal  executive  agencies  regarding 
the  improvement  of  existing  and 
future  regulations. 

c.  Presidential  memoranda  of  March 
23,  1978,  and  February  25.  1977,  for 
the  heads  of  executive  departments 
and  agencies,  which  prescribe  general 
policy  and  procedural  requirements 
applicable  to  all  Federal  executive 
agencies  regarding  State  and  local  gov¬ 
ernment  participation  in  the  develop¬ 
ment  and  promulgation  of  significant 
Federal  regulations  having  a  major  in¬ 
tergovernmental  impact. 

5.  COVERAGE 

a.  Definitions. 

(1)  Initiating  office  means  an  operat¬ 
ing  administration  or  other  organiza¬ 
tional  element  within  the  Department, 
the  head  of  which  is  authorized  by  law 
or  delegation  to  issue  regulations  or  to 
formulate  regrulations  for  issuance  by 
the  Secretary. 


(2)  Significant  regulation  means  a 
regulation  that  is  not  an  emergency 
regulation  and  that  in  the  judgment 
of  the  head  of  the  initiating  office,  or 
the  secretary,  or  the  deputy  secretary: 

(a)  Requires  a  regulatory  analysis 
under  paragraph  10a  of  this  order  or  is 
otherwise  costly; 

(b)  Concerns  a  matter  on  which 
there  is  substantial  public  interest  or 
controversy; 

(c)  Has  a  major  impact  on  another 
operating  administration  or  other 
parts  of  the  Department  or  another 
Federal  agency;  or 

(d)  Otherwise  involves  important 
Department  policy.’ 

(See  paragraph  9a  of  this  order  for 
factors  to  consider  in  applying  this 
definition.) 

(3)  Emergency  regulation  means  a 
regulation  that: 

(a)  In  the  judgment  of  the  head  of 
the  initiating  office,  circumstances  re¬ 
quire  to  be  issued  without  notice  and 
opportimity  for  public  comment  or 
made  effective  in  less  than  30  days 
after  publication  in  the  Federal  Reg¬ 
ister;  or 

(b)  Is  governed  by  short-term  statu¬ 
tory  or  judicial  deadlines. 

(4)  Non-significant  regulation  means 
a  regulation  that  in  the  judgment  of 
the  head  of  the  initiating  office  is  nei¬ 
ther  a  significant  nor  an  emergency 
regulation. 

b.  Applicability. 

(1)  This  order  applies  to  all  rules  and 
regulations  of  the  Department,  includ¬ 
ing  those  which  establish  conditions 
for  financial  assistance. 

(2)  This  order  does  not  apply  to: 

(a)  Any  rulemaking  in  which  a 
notice  of  proposed  rulemaking  was 
issued  before  the  effective  date  of  this 
Order  and  which  was  still  in  progress 
on  that  date; 

(b)  Regulations  issued  in  accordance 
with  the  formal  rulemaking  provisions 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  556,  557); 

(c)  Regrulations  issued  with  respect 
to  a  military  or  foreign  affairs  func¬ 
tion  of  the  United  States; 

(d)  Matters  related  to  agency  man¬ 
agement  or  personnel;  or 

(e)  Regulations  related  to  Federal 
Government  procmement. 

6.  OBJECTIVES 

To  simplify  and  improve  the  quality 
of  regulations,  it  is  the  policy  of  the 
Department  that  the  following  objec¬ 
tives  be  pursued  in  issuing  new  regula¬ 
tions  and  continuing  existing  regula¬ 
tions: 

a.  Necessity.  A  regulation  should  not 
be  issued  or  continue  in  effect  unless  it 
is  based  on  a  well-defined  need  to  ad¬ 
dress  a  specific  problem. 

b.  Clarity.  A  regulation  and  any  sup¬ 
plemental  material  explaining  it 
should  be  clear,  precise,  and  imder- 
standable  to  all  who  may  be  affected 
by  it. 
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c.  Simplicity.  A  regulation  should  be 
as  short  and  uncomplicated  as  possi¬ 
ble;  before  issuance,  it  should  be  co¬ 
ordinated  as  requir^  within  the  De¬ 
partment  and  between  the  Depart¬ 
ment  and  other  Federal  agencies  to 
eliminate  or  minimize  unnecessary  du¬ 
plication.  inconsistency,  and  complex- 
itsr;  it  should  be  issued  only  after  com¬ 
pliance  costs,  paperwork  and  other 
burdens  on  the  public  are  minimized. 

d.  Timeliness.  A  regulation  should  be 
issued  in  time  to  respond  to  the  cir¬ 
cumstances  that  require  it  and  should 
be  modified  or  cancelled  as  those  cir¬ 
cumstances  change. 

e.  Reasonableness.  A  regulation 
should  provide  a  feasible  and  effective 
means  for  producing  the  desired  re¬ 
sults;  it  should  be  developed  giving 
adequate  consideration  to  the  alterna¬ 
tives  and  anticipated  safety,  environ¬ 
mental,  social,  energy,  economic,  and 
legal  consequences;  it  should  not 
impose  an  unneccessary  burden  on  the 
economy,  on  individuals,  on  public  or 
private  organizations,  or  on  State  and 
local  governments. 

f.  Fairness.  Generally,  a  regulation 
should  be  issued  only  after  a  reason¬ 
able  and  timely  opportunity  has  been 
provided  for  all  interested  persons  to 
comment  on  it. 

T.  DEPARTMENT  REGULATIONS  COXmCIL 

a.  Membership:  Chair  and  Vice- 
Chair.  A  department  regulations  coun¬ 
cil  is  hereby  established  comprised  as 
follows: 

Regular  Members 

(1)  The  Deputy  Secretary— Chair 

(2)  General  Counsel— Vice-Chair 

(3)  Assistant  Secretary  for  Policy 
and  International  Affairs 

(4)  Assistant  Secretary  for  Budget 
and  Programs 

(5)  Assistant  Secretary  for  Adminis¬ 
tration 

(6)  Assistant  Secretary  for  Govern¬ 
mental  Affairs 

(7)  Director.  Office  of  Public  and 
Consumer  Affairs 

(8)  Director,  Departmental  Office  Of 
Civil  Rights 

Ex  Officio  Members 

(1)  Commandant  of  the  Coast  Guard 

(2)  Federal  Aviation  Administrator 

(3)  Federal  Highway  Administrator 

(4)  Federal  Railroad  Administrator 

(5)  National  Highway  Traffic  Safety 
Administrator 

(6)  Urban  Mass  Transportation  Ad¬ 
ministrator 

(7)  Saint  Lawrence  Seaway  develop¬ 
ment  Corporation  Administrator 

(8)  Reasearch  and  Special  Programs 
Administrator 

b.  Functions  and  responsibilities. 
The  council; 

(1)  Monitors  initiating  offices’  pro¬ 
grams  for  reviewing  and  revising  their 
existing  regulations  and  makes  recom¬ 
mendations  to  the  heads  of  initiating 
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offices  and  the  Secretary  when  appro¬ 
priate  with  regard  to  the  conduct  and 
effectiveness  of  those  programs; 

(2)  Considers  each  significant  regula¬ 
tion  referred  to  it  and  makes  such  rec¬ 
ommendations  as  the  members  consid¬ 
er  appropriate  regarding  the  advisabil¬ 
ity  of  the  Secretary’s  concurring  in  its 
issuance; 

(3)  On  its  own  initiative  or  upon  re¬ 
quest,  reviews,  discusses,  and  makes 
such  recommendations  to  the  secre¬ 
tary  as  the  members  consider  appro¬ 
priate  regarding  Department  regula¬ 
tory  policies  and  procedures;  and 

(4)  In  coordination  with  the  initiat¬ 
ing  office(s)  concerned,  designates 
such  tasks  forces  or  requires  the  prep¬ 
aration  of  such  reports,  analyses,  or 
options  papers  as  it  considers  neces¬ 
sary  for  proper  Council  consideration 
of  any  regulatory  matter  or  inquiry  re¬ 
ferred  to  or  initiated  by  the  Council. 

c.  Staff  support  The  general  counsel 
provides  regular  staff  support  to  the 
council  and  designates  an  assistant 
general  counsel  to  be  responsible  for 
performing  the  functions  assigned  to 
the  general  counsel’s  office.  These  in¬ 
clude  the  coordination  of  the  staffing, 
analysis,  and  review  of  items  coming 
before  the  council  or  on  which  the 
council  requires  additional  informa¬ 
tion;  the  convening  and  management 
of  task  forces  designed  to  review  and 
improve  major  categories  of  existing 
relations;  and  such  additional  duties 
as  the  Council  may  specify. 

d.  Meetings;  attendance  of  members. 
The  council  meets  on  a  regular  bi¬ 
monthly  basis.  It  also  meets  on  special 
occasions,  at  the  call  of  the  Chair, 
either  on  his  or  her  own  initiative  or 
at  the  request  of  the  head  of  an  initi¬ 
ating  office.  Attendance  by  ex  officio 
members  is  optional.  Any  member  who 
is  unable  to  attend  a  meeting  may  be 
represented  at  the  meeting  only  by 
the  member’s  principal  deputy  or 
chief  counsel.  A  member  may  be  ac¬ 
companied  by  supporting  staff  for  pur¬ 
poses  of  briefing  the  coimcil  or  assist¬ 
ing  the  member  with  resp^  to  an 
agenda  item  or  a  significant  regulation 
scheduled  for  discussion. 

e.  Agenda.  The  general  counsel’s 
office  prepares  an  agenda  for  each 
meeting  and  distributes  it  to  the  mem¬ 
bers  in  advance  of  the  meeting,  to¬ 
gether  with  any  documents  to  be  dis¬ 
cussed  at  the  meeting.  When  the 
agenda  includes  consideration  of  a  sig¬ 
nificant  regulation,  the  general  coun¬ 
sel’s  office  makes  such  arrangements 
with  the  initiating  office  as  may  be  ap¬ 
propriate  for  briefing  the  council  and 
responding  to  questions  concerning 
the  regulation. 

f.  Minutes.  The  general  counsel’s 
office  prepares  summary  minutes  fol¬ 
lowing  each  meeting  and  distributes 
them  to  the  members. 
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8.  RESPONSIBILITIES  OF  INITIATING 
OFFICES 

a.  The  head  of  each  initiating  office 
is  primarily  responsible  for. 

(1)  reviewing  proposed  regulations  to 
ensure  that  they  meet  the  objectives 
set  forth  in  paragraph  6  of  this  order; 

(2)  issuing  regulations  within  the 
scope  of  his  or  her  statutory  or  dele¬ 
gated  authority; 

(3)  coordinating  proposed  regula¬ 
tions  with  other  Federal  agencies  and 
other  operating  administrations  and 
organizational  elements  within  the 
Department;  and 

(4)  In  conjunction  with  the  Assistant 
Secretary  for  Governmental  Affairs, 
consulting  with  State  and  local  gov¬ 
ernments  as  required  under  the  memo¬ 
randa  referenced  in  paragraph  4c  of 
this  Order  in  the  development  of  regu¬ 
lations  to  be  issued  by  that  office. 

b.  To  improve  the  quality  of  existing 
and  future  regulations  in  accordance 
with  the  purposes  and  policies  set 
forth  in  this  Order,  the  head  of  each 
initiating  office: 

(1)  Establishes  and  carries  out  a  pro¬ 
gram  for  reviewing  and  revoking  or  re¬ 
vising  existing  regulations  in  accord¬ 
ance  with  paragraph  11  of  this  Order; 

(2)  Includes  in  the  public  docket  for 
each  proposed  regulation  a  draft  Reg¬ 
ulatory  Analysis  or  Evaluation  as  re¬ 
quired  under  paragraph  10  of  this 
Order, 

(3)  Includes  in  the  public  docket  for 
each  final  regulation  a  final  Regula¬ 
tory  Analysis  or  Evaluation  as  re¬ 
quired  under  paragraph  10  of  this 
Order, 

(4)  Submits  Regulations  Reports  to 
the  Department  Regulations  Council 
in  accordance  with  paragraph  13a  of 
this  Order; 

(5)  Submits  for  the  Secretary’s  con¬ 
currence  before  issuance  regulatory 
documents  pertaining  to  significant 
regulations,  together  with  such  sup¬ 
porting  documentation  as  may  be  re¬ 
quired  by  paragraph  9  of  this  Order; 

(6)  Advises  the  Secretary  by  memo¬ 
randum,  before  issuance  if  possible,  of 
the  circumstances  requiring  emergen¬ 
cy  issuance  of  an  otherwise  significant 
regulation; 

(7)  Names  a  Regulations  Officer  to 
coordinate  the  review  of  regulations 
and  act  as  principal  staff  liaison  with 
the  Council;  and 

(8)  Informs  the  Deputy  Secretary  or 
the  General  Counsel  of  any  regulatory 
matter  which  should  be  reviewed  by  or 
coordinated  with  the  Council. 

t.  REVIEW  OF  SIGNIFICANT  REGULATIONS 

a.  In  determining  whether  a  regula¬ 
tion  is  significant,  the  following 
things,  among  others,  are  considered; 

(1)  The  type  and  number  of  individ¬ 
uals,  businesses,  organizations.  State 
and  local  governments  affected; 

(2)  The  compliance  and  reporting  re¬ 
quirements  likely  to  be  involved; 
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(3)  Direct  and  indirect  effects  of  the 
regulation  including  the  effect  on 
competition;  and 

(4)  The  relationship  of  the  regula¬ 
tions  to  those  of  other  programs  and 
agencies. 

Regulations  that  are  not  considered 
significant  under  this  Order  are  ac¬ 
companied  by  a  statement  in  the  Fed¬ 
eral  Register  to  that  effect  at  the 
time  the  regulation  is  proposed. 

b.  Before  an  initiating  office  pro¬ 
ceeds  to  develop  a  significant  regula¬ 
tion,  the  head  of  the  initiating  office 
considers  the  need  for  the  regulation, 
the  major  issues  involved  and  the  al¬ 
ternative  approaches  to  be  explored.  If 
he  or  she  determines  that  further 
action  is  warranted,  the  initiating 
office  then  prepares  a  Work  Plan.  The 
Work  Plan  states  or  describes: 

(1)  The  need  for  the  regulation; 

(2)  The  objective(s)  of  the  regula¬ 
tion; 

(3)  The  legal  authority  for  the  regu¬ 
lation; 

(4)  The  names  of  the  individual  or 
organizational  unit  primarily  responsi¬ 
ble  for  developing  the  regulation  and 
of  the  accountability  official; 

(5)  Whether  a  Regulatory  Analysis 
is  likely  to  be  required  and  how  and 
where  it  will  be  produced; 

(6)  The  probable  reporting  require¬ 
ments  (direct  or  indirect)  that  may  be 
involved; 

(7)  A  tentative  plan  for  how  and 
when  the  Congress,  interest  groups, 
other  agencies,  and  the  general  public 
will  have  opportunities  to  participate 
in  the  regulatory  process;  and 

(8)  The  tentative  target  dates  for 
completing  each  step  in  the  develop¬ 
ment  of  the  regulation. 

If  the  Work  Plan  is  approved  by  the 
head  of  the  Initiating  office,  the  devel¬ 
opment  of  the  significant  regulation 
may  proceed. 

c.  As  soon  as  it  Is  approved,  the 
Work  Plan  is  submitted  to  the  General 
Counsel  for  his  or  her  Information. 

d.  Before  issuing  for  publication  In 
the  Federl  Register  any  regulatory 
document  of  substantive  significance 
(e.g.,  advance  notice  of  proposed  rule- 
making,  notice  of  proposed  rulemak¬ 
ing,  notice  of  withdrawal,  supplemen¬ 
tal  notice  or  final  rule)  or  a  notice  of 
an  exclusively  procedural  nature  (e.g., 
extending  time  for  comments  or 
scheduling  a  public  hearing)  pertain¬ 
ing  to  a  significant  regulation,  the  ini¬ 
tiating  office  submits  it  to  the  Secre¬ 
tary  for  concurrence. 

To  receive  Secretarial  concurrence 
for  the  issuance  of  any  regulatory  doc¬ 
ument  of  substantive  significance  per¬ 
taining  to  a  significant  regulation,  the 
initiating  office  submits  it  to  the  Gen¬ 
eral  Counsel’s  office  at  least  30  days 
before  the  proposed  date  of  Issuance; 
included  with  this  submission  is  (1)  an 
approved  Work  Plan.  (2)  a  draft  Regu¬ 
latory  Analysis  or  Evaluation,  and  (3) 
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a  summary  of  the  results  of  any  co¬ 
ordination  outside  the  initiating  office. 
Once  a  Work  Plan  and  Regulatory 
Analysis  or  Evaluation  is  developed  for 
a  particular  significant  regulation, 
they  are  only  updated  and  supple¬ 
mented  for  successive  regulatory  docu¬ 
ments  pertaining  to  that  significant 
regfulation.  In  the  case  of  a  final  rule 
submitted  for  Secretarial  concurrence, 
there  is  an  accompanying  summary  of 
meaningful  public  comments  received. 

f.  Before  submitting  a  final  rule  for 
Secretarial  concurrence,  the  head  of 
the  initialing  office  reviews  all  the 
documents  required  to  be  submitted 
and  determines  that,  at  a  minimum; 

(1)  The  regulation  is  needed; 

(2)  The  direct  and  indirect  effects  of 
the  regulation  have  been  adequately 
considered; 

(3)  Alternative  approaches  have 
been  considered  and  the  least  burden¬ 
some  of  the  acceptable  alternatives 
has  been  chosen; 

(4)  Public  comments  have  been  con¬ 
sidered  and  an  adequate  response  has 
been  prepared; 

(5)  The  regulation  is  written  in  plain 
English  and  is  imderstandable  to  those 
who  must  comply  with  it; 

(6)  An  estimate  has  been  made  of 
the  new  reporting  burdens  or  record¬ 
keeping  requirements  necessary  for 
compliance  with  the  regulation; 

(7)  The  name,  address  and  telephone 
number  of  a  knowledgeable  agency  of¬ 
ficial  is  included  in  the  publication; 
and 

(8)  A  plan  for  evaluating  the  regula¬ 
tion  after  its  issuance  has  been  devel¬ 
oped. 

g.  The  General  Counsel’s  office  dis¬ 
tributes  each  regulatory  document 
and  accompanying  supporting  docu¬ 
ments  received  from  an  initialing 
office  imder  paragraph  9d  of  this 
Order  to  all  appropriate  Secretarial 
Officers  for  review  and  coordinates 
their  comments  and  recommendations 
for  transmittal,  together  with  a  staff 
analysis,  to  the  Secreatary  through 
the  Deputy  Secretary. 

h.  The  Deputy  Secretary  or  the 
General  Coimsel.may  refer  a  signifi¬ 
cant  regulation  to  the  Department 
Regulations  Council  for  its  considera¬ 
tion  at  its  next  regular  or  special  meet¬ 
ing.  This  is  done  if,  in  the  judgment  of 
the  Deputy  Secretary  or  the  General 
Counsel,  the  views  of  the  Council  on 
that  regulation  are  desirable  or  likely 
to  assist  the  Secretary  in  determining 
whether  to  concur  in  its  issuance. 
Council  consideration  of  a  significant 
regulation  is  in  addition  to  and  not  in 
lieu  of  Secretarial  staff  review;  both 
are  scheduled  and  coordinated  so  as  to 
minimize  delay  in  transmitting  the  re¬ 
sulting  recommendations  to  the  Secre¬ 
tary. 

1.  To  receive  Secretarial  concurrence 
for  the  issuance  of  any  notice  of  an  ex- 
culsively  procedural  nature  pertaining 
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to  a  significant  regulation,  the  initial¬ 
ing  office  submits  a  copy  of  the  notice 
to  the  General  Counsel’s  office  at 
least  3  days  before  the  intended  date 
of  issuance;  included  with  this  submis¬ 
sion  is  a  memorandum  which  specifies 
the  intended  date  of  Issuance,  states 
why  the  notice  is  required  and  de¬ 
scribes  any  changes  that  it  will  cause 
in  the  previously  anticipated  schedule 
of  action  dates  on  the  significant  regu¬ 
lation  concerned. 

J.  ’The  General  Counsel  may  concur 
for  the  Secretary  in  the  issuance  of  a 
procedural  regulatory  document  re¬ 
ceived  from  an  initiating  office  imder 
paragraph  9i  of  this  Order,  when  war¬ 
ranted.  ’The  General  Counsel  advises 
the  Secretary  through  the  Deputy 
Secretary  of  such  action  as  soon  as 
possible.  For  all  other  such  docu¬ 
ments,  the  General  Counsel’s  office 
advises  the  Secretary  through  the 
Deputy  Secretary  of  each  document 
received.  Unless  otherwise  notified 
before  the  intended  date  of  issuance. 
Secretarial  concurrence  may  be  pre¬ 
sumed. 

k.  For  an  emergency  regulation  that 
otherwise  would  be  significant,  the  ini¬ 
tiating  office  includes  with  the  regula¬ 
tion  when  published  in  the  Federal 
Register,  a  statement  of  the  reasons 
why  it  is  impracticable  of  contrary  to 
the  public  interest  for  the  initialing 
office  to  follow  the  procedures  of  this 
Order  and  Executive  Order  12044. 
Such  a  statement  includes  the  name  of 
the  policy  official  responsible  for  this 
determination. 

10.  REGinJlTORT  ANALYSES  AN 
EVALUATIONS 

a.  Except  as  indicated  in  paragraph 
lOg  of  this  Order,  and  initiating  office 
prepares  and  places  in  the  public 
docket  a  draft  Regulatory  Analysis  for 
each  of  its  proposed  regulations  that; 

(1)  Will  result  in  an  annual  effect  on 
the  ecomomy  of  $100  million  or  more; 

(2)  Will  result  in  a  major  effect  on 
the  general  ecomomy  in  terms  of 
costs,  consumer  prices,  or  production; 

(3)  Will  result  in  a  major  increase  in 
costs  or  prices  for  individual  indus¬ 
tries,  levels  of  government,  or  geo¬ 
graphic  regions;  or 

(4)  The  Secretary  or  head  of  the  ini¬ 
tiating  office  determines  deserves  such 
analysis. 

b.  Each  draft  Regulatory  Analysis 
contains: 

(DA  succinct  statement  of  the  prob¬ 
lem  and  the  issues  that  make  the  regu¬ 
lation  significant; 

(2)  A  description  of  the  major  alter¬ 
native  ways  of  dealing  with  other 
problem  that  were  considered  by  the 
initiating  office; 

(3)  An  analysis  of  the  economic  and 
any  other  relevant  consequences  of 
each  of  these  alternatives;  and 

(4)  A  detailed  explanation  of  the  rea¬ 
sons  for  choosing  one  alternative  over 
the  others. 
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c.  A  draft  Regulatory  Analysis  ad¬ 
dresses  all  salient  points  to  the  maxi¬ 
mum  extent  possible.  If  data  are  lack¬ 
ing  (NT  there  are  questions  about  how 
to  determine  or  analyze  points  of  in¬ 
terest.  the  problem  is  noted  in  the 
draft  Regulatory  Analysis;  to  help 
elicit  the  necessary  information  durbig 
the  public  comment  period  on  the  ad¬ 
vance  notice  or  notice  of  proposed  ru¬ 
lemaking,  the  appropriate  questions 
are  included  in  the  advance  notice  or 
notice  of  prop<ffied  rulemaking. 

d.  The  initiating  office  includes  in 
each  advance  notice  or  notice  of  pro¬ 
posed  rulemaking  on  a  proposal  re¬ 
quiring  a  Regulatory  Analysis,  an  ex¬ 
planation  of  the  regulatory  approach 
being  considered  or  proposed,  a  short 
description  of  the  alternative  ap¬ 
proaches,  and  a  statement  of  how  the 
public  may  obtain  a  copy  of  the  draft 
Regxilatory  Analysis  for  review  and 
comment. 

e.  An  initiating  office  prepares  and 
places  in  the  public  docket  for  each  of 
its  proposed  regulations  not  requiring 
a  draft  Regulatory  Analysis,  a  draft 
Evaluation.  This  Evaluation  includes 
an  analysis  of  the  ecomomic  conse¬ 
quences  of  the  proposed  regrulation, 
quantifying,  to  the  extent  practicable, 
its  estimated  cost  to  the  private  sector, 
consumers.  Federal,  State  and  local 
governments,  as  well  as  its  anticipated 
benefits  and  impacts.  Judgment  is  ex¬ 
ercised  by  the  head  of  the  initiating 
office  so  that  resources  and  time  de¬ 
voted  to  the  Evaluation  reflect  the  im¬ 
portance  of  the  proposal.  If  the  head 
of  the  initiating  office  determines  that 
the  expected  impact  is  so  minimal  that 
that  the  propo;^  does  not  warrant  a 
full  E^raluation,  a  statement  to  that 
effect  and  the  basis  for  it  is  included 
in  the  proposed  regulation;  a  separate 
statement  is  not  place  in  the  public 
docket.  For  a  significant  regulation, 
the  Evaluation  also  includes  a  succinct 
statement  of  the  issues  which  make 
the  regulation  significant  and  an  anal¬ 
ysis  of  any  other  relevant  conse¬ 
quences. 

f.  The  initiating  office  prepares  a 
final  Regulatory  analysis  for  each 
final  regulation  that  meets  the  criteria 
of  paragraph  10a  of  this  Order,  other¬ 
wise.  a  final  Evaluation,  in  accordance 
with  the  requirements  of  paragraph 
lOe  of  this  Order,  is  prepared.  The 
Regulatory  Analysis  or  the  Evaluation 
is  place  in  the  public  docket  at  the 
time  of  or  before  issuing  the  final  reg¬ 
ulation. 

g.  An  emergency  regulation  that 
otherwise  would  be  non-significant  is 
excepted  from  the  requirements  for 
any  Evaluation.  For  an  emergency  reg¬ 
ulation  that  otherwise  would  be  sig¬ 
nificant,  the  initiating  office  prepares 
and  places  in  the  public  docket  as  soon 
as  possible  after  issuance  of  the  notice 
or  final  regulation  a  Regulatory  Anal¬ 
ysis  or  Evaluation,  whichever  is  appro¬ 


priate.  unless  as  exception  is  granted 
by  the  Secretary. 

1 1.  BXVIEW  AND  KXVISION  OF  EXISTING 
REGULATIONS 

a.  Each  initiating  office  establishes  a 
program  for  reviewing  its  existing  reg¬ 
ulations  and  revoking  or  revising  those 
regulations  that  it  determines  are  not 
achieving  their  intended  purpose.  This 
review  follows  the  same  procedural 
steps  for  the  development  of  new  regu¬ 
lations. 

b.  In  identifying  existing  regulations 
for  review  and  possible  revocation  or 
revision  and  in  determining  the  order 
in  which  they  are  to  be  reviewed,  an 
initiating  office  considers: 

(1)  The  nature  and  extent  of  com¬ 
plaints  or  suggestions  (including  peti¬ 
tions  for  rulemaking)  received; 

(2)  The  need  to  simplify  or  clarify 
language; 

(3)  The  need  to  eliminate  overlap¬ 
ping  and  duplicative  regulations; 

(4)  The  need  to  eliminate  conflicts 
and  inconsistencies  in  its  own  regula¬ 
tions  or  those  of  other  initiating  of¬ 
fices  or  other  agencies; 

(5)  The  length  of  time  since  the  reg¬ 
ulations  were  last  reviewed  or  evaluat¬ 
ed; 

(6)  The  significance  and  continued 
relevance  of  the  problem  the  regula¬ 
tions  were  originally  intended  to  solve; 

(7)  The  burdens  imposed  on  those 
directly  or  indirectly  affected  by  the 
regulations; 

(8)  The  degree  to  which  technology, 
economic  conditions  or  other  factors 
have  changed  in  the  area  affected  by 
the  regulation;  and 

(9)  The  number  of  requests  received 
for  exemption  from  a  regulation  and 
the  number  granted. 

c.  Each  initiating  office  prepares  a 
list  of  the  existing  regulations  it  has 
selected  for  review  and  possible  revo¬ 
cation  or  revision.  It  includes  (1)  a 
brief  description  of  the  reasons  for 
each  selection.  (2)  a  target  date  for 
completing  the  review  and  determin¬ 
ing  the  course  of  corrective  action  to 
be  taken,  and  (3)  the  name  and  tele¬ 
phone  number  of  a  knowledgeable  ini¬ 
tiating  office  official  who  can  provide 
additional  information.  The  list  of  ex¬ 
isting  regulations  selected  is  submitted 
to  the  Department  Regulations  Coim- 
cil  through  the  General  Counsel.  It  is 
updated  as  part  of  the  initiating  of¬ 
fice’s  semi-annual  Regulations  Report 
and  the  bi-monthly  supplementa  re¬ 
quired  imder  paragraph  13  of  this 
Order.  The  semi-annual  report  in¬ 
cludes  any  final  action  taken  or  deter¬ 
mination  made  since  the  last  list. 

d.  The  General  Counsel’s  office  con¬ 
solidates  the  initiating  offices’  lists  of 
existing  regulations  selected  for  review 
for  the  Coimcil  and  from  that  consoli¬ 
dation  prepares  a  semi-annual  Regula¬ 
tions  Review  List  for  publication  in 
the  Federal  Register  with  the  De¬ 


partment  Regulations  Agenda.  Feder¬ 
al  Register  publication  is  for  the 
stated  purpose  of  sharing  information 
with  interested  members  of  the  public. 
Choosing  to  review  a  regulation  does 
not  indicate  that  it  will  be  discarded  or 
that  it  will  not  be  enforced  while 
under  review. 

12.  OPPORTUNITT  FOR  PUBLIC 
PARTICIPATION 

a.  In  addition  to  publishing  propos¬ 
als  and  notices  of  regulatory  actions  in 
the  Federal  Register,  initiating  of¬ 
fices  should,  in  appropriate  circum¬ 
stances.  provide  a  clear,  concise  notice 
to  publications  likely  to  be  read  by 
those  affected,  and  to  the  extent  prac¬ 
tical,  notify  interested  parties  directly. 
If  the  subject  is  unusually  complex,  or 
if  there  is  a  considerable  potential  for 
adverse  effects  from  a  failure  to  pro¬ 
vide  an  opportunity  for  early  public 
participation,  initiating  offices  should 
consider  supplementing  the  minimum 
rulemaking  steps  required  by  section 
553  of  'ntle  5.  United  States  Code.  For 
example,  an  advance  notice  of  pro¬ 
posed  rulemaking  may  be  employed  to 
solicit  comments  and  suggestions  on 
an  upcoming  notice  of  proposed  rule- 
making  or  an  open  conference  may  be 
held  at  which  a  discussion  between  all 
interested  parties  would  help  narrow 
or  clarify  issues.  However,  such  sup¬ 
plementary  procedures  should  be  us^ 
only  when  they  will  serve  to  clarify 
the  Issues  and  enhance  effective  public 
participation.  They  should  not  be  used 
if  they  would  delay  the  process  of  de¬ 
veloping  the  regulations  unless  signifi¬ 
cant  additional  information  is  to  be 
gained  by  the  agency  or  the  public. 

b.  The  public  is  provided  at  least  60 
days  to  comment  on  proposed  signifi¬ 
cant  regulations.  In  the  few  instances 
where  the  initiating  office  determines 
this  is  not  possible,  the  pn^x^sal  is  ac¬ 
companied  by  a  brief  statement  of  the 
reasons  for  a  shorter  time  period. 

c.  The  public  is  generally  provided  at 
least  45  days  to  comment  on  proposed 
non-significant  regulations.  When  45 
days  are  not  provided,  the  proposal  or 
the  regulation  is  accompanied  by  a 
brief  statement  of  the  reasons. 

d.  To  the  maximum  extent  possible 
and  reasonable,  notice  and  an  opportu¬ 
nity  to  comment  on  regulations  should 
be  provided  to  the  public,  even  when 
not  required  by  statute.  Otherwise, 
the  public  should  be  requested  to  com¬ 
ment  subsequent  to  the  issuance  of 
the  final  rule,  when  reasonable.  Such 
action  is  taken  only  when  it  could  rea¬ 
sonably  be  expected  to  result  in  the  re¬ 
ceipt  of  useful  information.  This 
action  can  be  taken  in  oonjimction 
with  a  plan  for  evaluating  the  regula¬ 
tion  after  its  issuance. 

e.  If  any  of  the  national  organiza¬ 
tions  representing  general  purpose 
State  and  local  governments  (includ¬ 
ing  the  National  Governors’  Associ- 
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ation,  the  National  Conference  of 
State  Legislatures,  the  Council  of 
State  Governments,  the  National 
League  of  Cities,  the  United  States 
Conference  of  Mayors,  the  National 
Association  of  Counties,  and  the  Inter¬ 
national  City  Management  Associ¬ 
ation)  notifies  the  Department,  includ¬ 
ing  any  of  its  initiating  offices,  that  it 
believes  a  regulation  included  on  the 
Department’s  Regulations  Agenda 
would  have  major  intergovernmental 
significance,  the  initiating  office  devel¬ 
ops  a  specific  plan,  in  conjimction  with 
the  Assistant  Secretary  for  Govern¬ 
mental  Affairs,  for  consultation  with 
State  and  locsd  governments  in  the  de¬ 
velopment  of  that  regulation.  Such 
consultation  includes  the  solicitation 
of  comments  from  the  above  named 
groups,  from  other  representative  or¬ 
ganizations  and  from  individual  State 
and  local  governments  as  appropriate. 

In  determining  appropriate  action, 
to  help  ensure  the  practicality  and  ef¬ 
fectiveness  of  the  programs,  the  initi¬ 
ating  office  considers  the  following: 

(1)  State  and  local  sectors  consititue 
the  delivery  mechanisms  for  most  of 
the  actual  services  the  Federal  Gov¬ 
ernment  provides; 

(2)  State  and  local  sectors  have  con¬ 
cerns  and  expertise; 

(3)  Early  participation  by  State  and 
local  officials  in  the  planning  process 
helps  ensure  broad-based  support  for 
the  proposals  that  are  eventually  de¬ 
veloped;  and 

(4)  Early  participation  also  ensures 
that  priorities  developed  at  the  Feder¬ 
al  level  will  work  in  conjunction  with 
and  not  at  cross-purposes  to  priorities 
at  the  State  and  local  level. 

Whenever  a  significant  proposed  regu¬ 


lation,  identified  as  having  a  major  in¬ 
tergovernmental  impact,  is  submitted 
to  the  Office  of  Management  and 
Budget  for  review  or  is  published  in 
the  Federal  Register,  it  is  accompa¬ 
nied  by  a  brief  description  of  (1)  how 
State  and  local  governments  have 
been  consulted,  (2)  what  the  nature  of 
the  State  and  local  comments  was.  and 

(3)  how  the  agency  dealt  with  such 
comments. 

13.  DEPARTMENT  REGULATIONS  AGENDA 

a.  Each  initiating  office  prepares  a 
semi-annual  Regulations  Report  sum¬ 
marizing  each  proposed  and  each  final 
regulation  that  office  expects  to  pub¬ 
lish  in  the  P^eral  Register  during 
the  succeeding  12  months  or  such 
longer  period  as  may  be  anticipated. 
This  Report  is  submitted  to  the  De¬ 
partment  Regulations  Coimcil, 
through  the  General  Counsel,  not 
later  than  the  last  working  days  of 
Jime  and  December  each  year  and 
supplemented  with  a  bi-monthly  up¬ 
dating  report  not  later  than  the  last 
working  days  of  February,  April. 
August,  and  October  each  year. 

b.  The  Report  specifies,  for  each 
proposed  and  final  regulation  expect¬ 
ed  to  be  published: 

(DA  title; 

(2)  A  description; 

(3)  The  earliest  expected  publication 
date; 

(4)  The  name  and  telephone  number 
of  a  knowledgeable  initiating  office  of¬ 
ficial  who  can  provide  additional  infor¬ 
mation;  and 

(5)  Whether  it  is  a  significant  or  a 
non-significant  regulation. 

The  Semi-Annual  Regulations  Report 


includes  any  final  action  taken  since 
the  last  report. 

c.  For  a  significant  regulation,  the 
Report  also  briefly  states: 

(1)  Why  it  is  considered  significant; 

(2)  The  past  and  anticipated  chro¬ 
nology  of  the  development  of  the  reg¬ 
ulation; 

(3)  The  need  for  the  regulation; 

(4)  The  legal  basis  for  the  action 
being  taken;  and 

(5)  Whether  a  Regulatory  Analysis 
will  be  required. 

d.  For  non-significant  regulations 
issued  routinely  and  frequently  as  part 
of  an  established  body  of  technical  re¬ 
quirements  (such  as  the  Federal  Ad¬ 
ministration’s  Airspace  Rules)  to  keep 
those  requirements  operationally  cur¬ 
rent,  the  Report  only  states: 

(1)  The  general  category  of  the  regu¬ 
lations; 

(2)  The  identity  of  a  contact  office 
or  official;  and 

(3)  An  indication  of  the  expected 
volume  of  issuance;  individual  regula¬ 
tions  are  not  listed. 

e.  The  General  Counsel’s  office  con¬ 
solidates  the  initiating  offices’  Regula¬ 
tions  Reports  for  the  Council  and 
from  that  consolidation  prepares  a 
semi-annual  Department  RegmlRtions 
Agenda  for  publication  in  the  P’ederal 
Register.  Federal  Register  publica¬ 
tion  is  for  the  stated  purpose  of  shar¬ 
ing  with  interested  members  of  the 
public  the  Department’s  preliminary 
expectations  regarding  its  future  regu¬ 
latory  actions  and  does  not  impose  any 
binding  obligation  on  the  Department 
or  initiating  offices  with  regard  to  any 
specific  item  in  the  report  or  preclude 
regulatory  action  on  any  unspecified 
item. 

(FR  Doc.  78-14706  Piled  5-22-78;  4:43  am) 
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